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IN THE 


UNITED STATES CIRCUIT 
COURT OF APPEALS 


FOR THE 


NINTH CIRCUIT 


Utan [mpLement-VEHICLE Company, a CorPoRATION, 
Appellee, 
vs. 

D. W. Stanprop & Company, a CorPoraTION, AS TRUSTEE 
ror Inano Lumser Company, Lrp., anp Gero. A. 
Lowe Company, 

Appellant. 


Motion to Dismiss Appeal 


Appeal from the. United States District Court for the 
District of Idaho, Kastern Division. 


Cuency Sr. Cuarr, 
Cuarues C. Sr. Crair, 
‘ mit for Appellee. 
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IN THE 


UNITED STATES CIRCUIT 
COURT OF APPEALS 


FOR THE 


NINTH CIRCUIT 


Utau ImpLeMeNT-VEHICLE CoMPANY, A CorPORATION, 
Appellee, 
VS. 

D. W. Stanprop & Company, A CoRPORATION, as TRUSTEE 
FoR IpAHo LuMBER Company, Lrp., anp Gro. A. 
Lower Company, 

Appellant. 


Motion to Dismiss Appeal 


Appeal from the United States District Court for the 
District of Idaho, Eastern Division. 


Cuency Sr. Cua, 
Cuares C. Sr. Cuiarr, 
Attorneys for Appellee. 
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MOTION TO DISMISS APPEAL. 


Comes now the above named appellee, Utah Implement- 
Vehicle Company, and moves the Court to dismiss the 
appeal of the appellant D. W. Standrod & Company, as 
Trustee for The Idaho Lumber Company, Ltd., a corpora- 
tion, and Geo. A. Lowe Company, a corporation, for the 
following reasons: 

1. The said appellant waived any and all right of 
appeal from the decree rendered and entered in the lower 
Court in the above entitled action by its withdrawal of 
the sum of four thousand six hundred sixteen and 58-100 
dollars ($4,616.58) from the clerk of the lower Court, 
being a part of the proceeds of sale of the property in 
which the said appellant was interested under the said 
decree and being the amount due at the time of the sale of 
said prope pty to the said appellant under the decree 
sought to me appealed from. 

2. The appellant, D. W. Standrod & Company, as 
Trustee, is a party to this action, as Trustee for Idaho 
Lumber Company, Ltd., Geo. A. Lowe Company, E. E. 
Rodgers and F. C. Rodgers, and as such filed its answer 
in said action in the lower Court, and as such Trustee for 
said parties it was awarded a first lien upon the property 
in Shelley, Idaho, in which it was interested, while the 
appeal in this action is taken by the said D. W. Standrod 
& Company as Trustee for Idaho Lumber Company, Ltd., 
and Geo. A. Lowe Company. While a severance was 
granted by the lower Court for the purposes of this ap- 
peal, such severance was improper and not permissible. 

3. No citation on appeal was issued in this action as to 
the defendant Frank C. Bowman, as Trustee in bank- 


ruptcy of the estate of N. C. Mickelson, a bankrupt, nor 
was any service of notice of appeal or of citation had 
upon the said defendant Frank C. Bowman, as such 
Trustee. 
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STATEMENT OF FACTS. 


Theforegoing motion is based upon the following facts 
appearing in the transcript of record of this action: 

This action was instituted by the Utah Implement- 
Vehicle Company, for the purpose of foreclosing a mort- 
gage upon certain real estate situate in Shelley, Idaho, 
and certain farm lands situate in Bingham County, Idaho, 
near Shelley, Idaho, belonging at the time of trial to 
Frank C. Bowman, as Trustee in bankruptcy of the es- 
tate.of N. C. Mickelson, a bankrupt. The mortgage was 
given by N. C. Mickelson prior to his bankruptcy. Prior 
to the commencement of this action a number of actions 
were instituted in the District Court of Bingham County, 
Idaho, for the foreclosure of a mortgage held by E. E. 
Rodgers and F.. C. Rodgers against the property in Shel- 
ley, Idaho, and five certain mechanic’s liens against said 
property in favor of Idaho Lumber Company, P. J. John- 
son, Geo. A. Lowe Company, D. F. Hagans and Crane 
Company. ‘Those several actions were consolidated and 
proceeded to decree without the Utah Implement-Vehicle 
Company being made a party to any of such suits, and 
the property was sold under the decree to D. W. Stand- 
rod & Company, as Trustee for Idaho Lumber Company, 
Geo. A. Lowe Company, E. E. Rodgers and F. C. Rodg- 
ers. The proceeds of the sale were sufficient to satisfy 
the Hagans and Johnson liens and they were paid, to- 
gether with the costs of Court and the sale costs, out of 
the proceeds of the sale of the property, wlile the liens 
of the Idaho Lumber Company, Gev. A. Lowe Company 
and the Rodgers mortgage lien were satisfied by the 
taking of title in the name of their Trustee. The Hagans 
and Johnson liens and the costs were paid pro rata by 
Idaho Lumber Company, Geo. A. Lowe Company and 
EK. E. Rodgers and F. C. Rodgers. 
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This action proceeded to trial and a decree was en- 
tered awarding D. W. Standrod & Company, as Trustee 
for Idaho Lumber Company, Geo. A. Lowe Company, E. 
E. Rodgers and F. C. Rodgers, a first hen upon the prop- 
erty in Shelley, Idaho, for an amount found due under 
the Rodgers mortgage, together with an attorney’s fee 
ef three hundred dollars ($300.00) for the foreclosure 
thereof in this action, and the taxes found to have been 
advanced by the Trustee after it had purchased the prop- 
erty, and a second lien to the Utah Implement-Vehicle 
Company for the amount found due under its mortgage. 
and the property was ordered sold to satisfy such lens in 
their order of priority as fixed in the decree. Such decree 
provides that all the interests of all of the defendants in 
the property should pass by such sale. 

An order of sale was issued under the decree in this 
action to the master appointed in the decree, and the 
property was sold to Utah Implement-Vehicle Company 
for the sum of eight thousand dollars ($8,000.00), aud 
the purchaser paid in cash an amount sufficient to satisfy 
the first lien awarded to D. W. Standrod & Company, as 
Trustee for Idaho Lumber Company, Geo. A. Lowe Com- 
pany, E. KE. Rodgers and F. C. Rodgers, and that amount 
was paid by the master to the clerk of the lower Court. 
Afterwards, the sale was confirmed and the money in the 
hands of the clerk ordered paid to D. W. Standrod & 
Company, as Trustee, and thereafter and prior to any 
steps being taken for an appeal in this action, D. W. 
Standrod & Company, as Trustee, through one of its at- 
torneys of record in this action, received from the clerk 
the said sum of four thousand six hundred sixteen and 
58-100 dollars ($4,616.58). 

After notice, the defendant Frank C. Bowman, as 
Trustee, and E. E. Rodgers and F’. C. Rodgers, refused to 
join in an appeal from the decree in this action and 
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waived any right of appeal therefrom and thereupon the 
lower Court granted a severance and this appeal is prose- 
cuted by D. W. Standrod & Company, as Trustee for 
Idaho Lumber Company and Geo. A. Lowe Company. 
The citation is not directed to D. W. Standrod & Com- 
pany, as Trustee for EK. E. Rodgers and F. C. Rodgers, 
nor Frank C. Bowman, as Trustee, nor was any notice of 
appeal served upon D. W. Standrod & Company, as Trus- 
tee for KE. KE. Rodgers and F. C. Rodgers, nor upon Frank 
C. Bowman, as Trustee for M. C. Mickelson, a bankrupt. 
The plaintiff, Utah Implement-Vehicle Company, was 
awarded a first lien upon the farm land covered by its 
mortgage and that property was also sold under the 
decree and bought in by the plaintiff. 
Ciency St. Carr, 
CuHar_es C. St. Cuair, 
Attorneys for Appellee, 
Utah Implement-V ehicle Company 


NOTICE. 


To Appellant D. W. Standrod & Company, as Trustee 
for Idaho Lumber Company and Geo. A. Lowe Com- 
pany, and Wiliam A. Lee, its Attorney. 


You are hereby notified that the foregoing motion will 
be called for hearing by the undersigned, before the 
United States Circuit Court of Appeals for the Ninth 
Circuit in the Court room of said Court, Room No. 326 
in the United States Courthouse and Post Office building, 
N. E. Cor. 7th ae ee San Francisco, Cali- 
forma, on the...7/'>... day of..: Th brace ~ a niay 
at the opening of fi Court on said day, or as soon miler: 
after as counsel can be heard, and the said motion heard 
at that time, the said Court permitting. 
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Service of copy of foregoing motion and notice ad- 
mitted this......5 24 day of Beha AAMLDN, 19145 
Ciency Sr. Cua, O 
Cuar.es C. Sr. Crarr, 
Attorneys for Appellant, 
Utah Implement-Vehicle Company. 


Attorneys for Appellee, 
D. W. Standrod & Company. as Trus- 
tee for Idaho Lumber Company ana 
Geo. A. Lowe Cumpany. 


